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INTRODUCTION

PURPOSE

This digest reports the status of State laws that are concerned with impaired driving offenses and
alcoholic beverage control. Unless otherwise indicated, the status of the laws reported is January
1, 2006.

STRUCTURE OF DIGEST

The Digest of Impaired Driving and Selected Alcohol Beverage Control Laws is designed to be an
easily accessible reference to all States’ current laws on alcohol and other issues of impaired
driving. The digest contains a selection of the most utilized laws for each State, compiled in a
consistent format to make research simpler. Each State entry includes: Basis for a DWI Offense;
Chemical Breath Tests for Alcohol Concentration; Adjudication of DWI charges; Sanctions;
Administrative Licensing Actions; DWI offenses and Commercial Motor Vehicles; Other
Criminal Actions Related to DWI; Minimum Age Alcohol Laws, Dram Shop Laws and Related
Actions, and others.

This compilation is extensively footnoted and contains comprehensive information on critical
impaired driving laws for all 50 States and the District of Columbia. This volume is available in
CD-ROM format, in print version, and on the Web site of the National Committee on Uniform
Traffic Laws and Ordinances (NCUTLO.org)

DEFINITIONS

Administrative Per Se Law: An "administrative per se law" allows a State's driver licensing
agency to either suspend or revoke a driver's license based either on a specific blood alcohol
concentration or on some other criteria related to alcohol or drug use and driving. Such action is
completely independent of any licensing action

related to a driver's conviction for an impaired driving offense. These laws usually cover both
resident and nonresident drivers. However, for nonresident drivers, the action would be limited
to denying driving privileges in the sanctioning State.

Commercial Motor Vehicle: For impaired driving offense purposes, most States define a
"commercial motor vehicle" (CMV) as one that (1) has a gross vehicle weight 226,001 pounds,
(2) is designed to transport 16 or more persons including the driver, or (3) transports hazardous
materials.

Dram Shop Laws: Statutory or case law which provides that a person who serves alcoholic
beverages to an intoxicated individual, may be liable for the damages caused by such individual.
In some States, a server may also be liable for injuries sustained by the intoxicated individual.

DWI, DUI, and Impaired Driving Offense: These are generally "nonlegal" terms that refer to any
criminal action related to driving a motor vehicle either (1) while "illegal per se" or (2) while
either impaired by, under the influence of or intoxicated by alcohol or other drugs.




Happy Hour Laws: For the purposes of this Digest, this is either a statute or regulation that
prohibits the sale of alcoholic beverages below the price per quantity normally charged for such
beverages.

Vehicular Homicide: "Vehicular homicide" is the unlawful and unintentional death caused by a
person while violating laws related to motor vehicle operation.

Illegal Per Se Law: A State law that makes it a criminal offense to operate a motor vehicle (1) at
or above a specified alcohol concentration in either the blood, breath, or urine or (2) with any
amount of a drug, usually a controlled (illegal) substance, in the body.

Implied Consent Law: This type of law provides that a person gives implied consent to submit to
a test for either an alcohol or drug content in his/her body if he/she is arrested or otherwise
detained for a DWI offense. If the person refuses to submit to such a test, the law usually
provides that his/her driving privileges will be either suspended or revoked. The results obtained
from such a test are usually admissible into evidence at a DWI trial.

Intoxicating Liquor: A number of State laws provide that it is illegal to operate a vehicle while
under the influence of "intoxicating liquor" (instead of under the influence of alcohol). However,
the term "intoxicating liquor" is not defined in many of the State motor vehicle codes that provide
for this type of impaired driving offense. Nevertheless, such term usually refers to all types
alcoholic beverages (i.e., beer, wine and distilled spirits). See the definitions of "alcoholic
liquor," "intoxicating liquor" and "liquor" in Black's Law Dictionary, Sixth Edition, West
Publishing Company.

Mandatory Sanctions: A "mandatory sanction" means either a criminal sanction (e.g., jail, fine or
community service) or an administrative licensing action (e.g., license suspension or revocation)
must be imposed by either a court or an administrative agency. That is, statutory law specifically
requires that such sanction be imposed.

Preliminary Breath Test. A "preliminary breath test" (PBT) refers to a breath test given by a law
enforcement officer to a suspected impaired driver prior to an arrest for an impaired driving
offense. The results of this test are used along with other evidence by the officer to determine if
there is "probable cause" to arrest the driver for such an offense. Usually, the results of a PBT
cannot be admitted into evidence.

Pre-Sentence Investigation Law: As used in this publication, this term means a law that provides
that a person who has been convicted of an impaired driving offense undergo an evaluation to
determine if he/she has either an alcohol or drug abuse problem.

Presumption: The term "presumption" under "Basis for a DWI Charge" refers to a specific
alcohol concentration in a driver's blood, breath, or urine at or above which it may be presumed
that he/she was driving in violation of the "Standard DWI Offense".

Comments and Historical Notes: Comments and historical notes have been included to alert the
reader to either situations or past events that may be of significance.

Off-Highway Vehicles: Not reported in this digest are State laws that prohibit the operation of
non-highway vehicles (e.g., snowmobiles, an all-terrain vehicles (ATVs) or other off-road
vehicles (ORVs) either while under the influence of alcohol or drugs or at or



above a specific blood alcohol concentration.

Sanctions: Unless otherwise stated, the sanctions are the same for all alcohol and drug driving
offenses (e.g., driving while under the influence of either alcohol or drugs, illegal per se, et al.).

The sanctions listed in the digest for criminal offenses are those that would normally apply to
adult offenders. However, it should be noted, that for juvenile offenders (persons under 18 years
old), the law may limit a court's ability to assign such punishment. Such offenders also may be
subject to other sanctions for a violation of criminal laws that may not be listed in this digest.

Nevertheless, this digest does report the sanctions (criminal or administrative) related to State
laws that have special provisions that make it a illegal for a young person (e.g., a person under 21
years old) to operate a motor vehicle either (1) at or above a specific alcohol concentration, which
is below the level used to determine adult intoxication, or (2) with any measurable amount of
alcohol or drugs in his/her body. However, the digest does not generally report the sanctions
(criminal or administrative) associated with State laws that prohibit a person, who is under the
legal drinking age, from consuming alcoholic beverages.

Important: The fine sanctions listed in this digest do not include court costs.
LEGISLATIVE SUBJECT AREAS

Basis for a DWI Charge (e.g., Under the Influence of Alcohol or Drugs, Illegal Per Se, et al.)
Chemical Breath Tests

Preliminary

Evidential (Implied Consent Law)

CHEMICAL TESTS OF OTHER SUBSTANCES FOR ALCOHOL/DRUGS UNDER THE
IMPLIED CONSENT LAW
Adjudication of Alcohol Driving Offenses

Pre-Sentence Investigation

Mandatory Adjudication

Anti-Plea-Bargaining Statutes

Sanctions for Refusal to Submit to a
Chemical Test

Sanctions Following a Conviction for an Alcohol Driving Offense
Homicide by Vehicle
Driving While License Suspended or Revoked Where the Basis
Was an Alcohol Driving Offense
Habitual Offender Laws
BAC Tests Required for Persons Killed as a Result of a Traffic Crash
Laws Establishing Minimum Ages Concerning the Use of
Alcohol Beverages
Dram Shop Laws and Related Legal Actions

Laws Concerning
Criminal/Administrative Actions
Against Employees/Owners
of Licensed Liquor Establishments Who Sell Alcoholic Beverages to
Persons who Are Under the
Legal Drinking Age or Who Are



Intoxicated
Laws Prohibiting "Happy Hours"
Laws Prohibiting the Possession of
Open Containers of Alcoholic Beverages in the Passenger
Compartment of a Motor Vehicle
Laws Prohibiting the Consumption of
Alcoholic Beverages in Motor
Vehicles

ABBREVIATIONS and SYMBOLS

BAC = blood alcohol concentration
BrAC = breath alcohol concentration
CDL = Commercial Driver's License
CMYV = Commercial Motor Vehicle
EMS = Emergency Medical Services
mand = mandatory

N/A = not applicable

n.a. = not available

UrAC = urine alcohol concentration
UVC = Uniform Vehicle Code

> = greater than

<= less than

> = equal to or greater than

< =-equal to or less than

Requests for future editions of or comments about the digest should be sent to:

National Highway Traffic Safety
Administration

Program Development and Delivery

Impaired Driving Division (NTI-111)

400 Seventh Street SW.

Washington, DC 20590

Telephone: 202-366-1755

FAX: 202-366-7149



STATE
General Reference:

Basis for a DWI Charge:

Standard DWI Offense:

Illegal Per Se Law (BAC/BrAC):

Presumption (BAC/BrAC):

Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law:

Implied Consent Law:

Arrest Required (Yes/No):

Implied Consent Law Applies to
Drugs (Yes/No):

Refusal to Submit to Chemical Test
Admitted into Evidence:

Other Information:

ALABAMA

ALABAMA
Code of Alabama

Under the influence of alcohol'
§32-5A-191(a)(2)
>.08 32-5A-191 (a)(1)
>.02* School Bus and Day Care Vehicle
Operators

§32-5A- 191 (¢)

Persons Under 21 Years Old >.02 §32-
5A-191(b)
>.08 32-5A-194 (b)(3)
>.02 Presumption of driving under the
influence of alcohol for School Bus Drivers
and Day Care Vehicle Operators. §32-5A-
194 (b)(3)
>.02 Presumption of driving under the
influence of alcohol for persons under 21.
§32-5A-194 (b)(3)
Under the influence of (1) Any Substance,
(2) a Controlled Substance or (3) Alcohol
and a Controlled Substance
§32-5A-191(a)(3), (4) and (5)

No
Yes 32-5-192
No

Yes (Criminal and Civil Cases),
32-5A-194(c)

Accident Related Implied Consent Law.
Under separate provisions of law, a person
who is involved in an accident which
resulted in a “serious physical injury”, and
where there are reasonable grounds that
they were driving while under the influence
of alcohol, amphetamines, opiates or
cannabis, shall be deemed to have given
consent to a test of their blood for the
purpose of determining the alcoholic

' In Ex Parte Buckner,549 So. 2d 451 (Ala. 1989), the Alabama Supreme Court held that the term “under
the influence of alcohol” means “having consumed such an amount of alcohol as to affect his ability to

operate a vehicle in a safe manner” (549 So. 2d at 454).

2 Standard: Percentage of alcohol by weight in the blood. However, the law defines this as grams of
alcohol per 100 cubic centimeters of blood or grams of alcohol per 210 liters of breath. §32-5A-194(a)(5).
This definition, therefore, establishes illegal per se based on breath.



Chemical Tests of Other Substances for Alcohol

Concentration Which Are Authorized Under
the Implied Consent Law:

Blood:
Urine:
Other:

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea-Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)

(Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail):
Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action

(Susp/Rev):

Other:

ALABAMA

content or the presence of the drugs listed.
§32-5-192.1(a)

Special Note: A person arrested for a DWI
offense shall not be released until their
BAC/BrAC is <.08 (for persons under 21,
<.02). §32-5A-191(1)

Yes §32-5-192
Yes §32-5-192
None

No
No

Yes — Alcohol Evaluation Required. §32-
5A-191(g)

N/A

N/A
N/A

None

First Refusal — Suspension — 90 days
(mand); second_Alcohol Or Drug-Related
Enforcement Contact® (within 5 years) —
Suspension — 1 year (mand); third or
fourth Alcohol Or Drug-Related
Enforcement Contact (within 5 years) —
Suspension — 3 years (mand); fifth or
subsequent Alcohol Or Drug-Related
Enforcement Contact (within 5 years) —
Suspension — 5 years (mand). §§32-5A-
300, 32-5A-304 and 32-5A-305.
Refusing to Submit to a Test Under the
Accident Related Implied Consent Law—

3 An “alcohol or drug-related enforcement contact” includes either a refusal, admin. per se violation or a

conviction for a drunk driving offense.



ALABAMA

suspension — 2 years. §32-5A-192.1(a)
This suspension appears to be mandatory.*
Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:

Imprisonment/Fine: First offense — Not more than 1 year, $600
to $2,100°; second offense (within 5 years)
— Not more than 1 year, $1,100 to $5,100;
third_offense (within 5 years) — 60 days to
1 year, $2,100 to $10,100; fourth or
subsequent offense (within 5 years) (Class
C felony) 1 year and 1 day to 10 years,
$4,100 to $10,100 §32-5A-191(e), (), (g)
and (h) Serious Bodily Injury related to a
DWI Offense (assault in the first degree—
Class B felony): 2 to 20 years®, not more
than $10,000. §§13A-5-6(a)(2),
13A-5-11(a)(2) and 13A-6-20(a)(5) and (b)

Mandatory Minimum Term: For non-injury DWI offenses: second
offense — 5 days’; third offense — 60 days;
fourth or subsequent offense — 10 days in
county jail®

Mandatory Minimum Fine ($): First offense — $600; second offense
(within 5 years) — $1,100; third offense; —
$2,100; fourth or subsequent offense —
$4,100.

Other Penalties:

Community Service: Second_offense (within 5 years) — Not less
than 30 days §32-5A-191(c) and (d)

Restitution (e.g., Victim's Fund) Yes — Victims' Compensation Fund.
§15-23-1 et seq.
Special Note: Under, 15-18-65 et seq., a
defendant may be required to pay
restitution to a victim (or a victim's
representative) as a result of damages
caused by the defendant's criminal
behavior.

Other: Court Authorized Licensing Action: In
addition to any other sanction for a criminal
violation of the traffic laws, the court may

* However, the Director of Public Safety may reduce the suspension period for refusal if it is determined
that the driver was not at fault in causing the accident. §32-5-192.1(d)

> The jail and fine sanctions do not apply to first offenders who are under 21. §32-5A-191(b)

Murder: If a person causes the death of another while operating a motor vehicle while intoxicated and in
an erratic manner with excessive speed, he/she may be prosecuted for murder.

Tims v. State, 711 So. 2d 1118 (Ala. Crim. App. 1997)

® These sanctions apply to first offense convictions for assault in the first degree. To determine the
sanctions for a 2d or subsequent offense of this type, see §13A-5-9.

" The 30 day community service sanction may be used as an alternative to the 5 day imprisonment.

¥ After this sanction, a person may be placed on probation on the condition that he/she enroll in and
successfully complete a chemical dependency program. If probation is granted, an offender may be placed
on house arrest with electronic monitoring. §32-5A-191(h).



Administrative Licensing Actions:
Pre-DWI Conviction Licensing Action:
Administrative Per Se Law:

Other:

Post DWI Conviction
Licensing Action:
Type of Licensing Action
(Susp/Rev) and Term of
Withdrawal:

ALABAMA

issue an order “forbidding” an offender
from operating a motor vehicle for either a
specified period of time or perpetually.
§32-5-316

Special Note: A Class C felony conviction
for a fourth drunk driving offense is not to
be considered a felony for purposes of the
State's Habitual Felony Offender Law. §32-
5A-191(h)

Yes’® >.08. First Admin Per Se Violation—
suspension — 90 days (mand); second
Alcohol Or Drug-Related Contact (within 5
years) — Suspension — 1 year (mand); third
or fourth Alcohol Or Drug-Related Contact
(within 5 years) — Suspension — 3 years
(mand); fifth or subsequent Alcohol Or
Drug-Related Contact (within 5 years) —
Suspension — 5 years_(mand). §§32-5A-
300, 32-5A- 304 and 32-5A-305. See the
Special Note below.

Under §32-5A-195(k)(1) and (m), a person's
license may be suspended without a
preliminary hearing, for not more than 1 year
if he/she has "committed" an offense that
usually requires license revocation (e.g.,
DWI). Comment: Such action could occur
prior to conviction.

See the Special Note below.

First offense — Suspension 90 days'® (First
offense for School Bus and Day Care
Vehicle Operators— suspension — 1 year
mandatory and Persons under 21—
suspension — 30 days mandatory); second
offense — Revocation 1 year; third offense
— Revocation 3 years; fourth or subsequent
offenses — Revocation 5 years
§§32-5A-191(e), (), (g) and (h)

°If the drunk driving criminal charges against the driver are either dismissed or non prossed or if the driver
is found not guilty of the DWI offense, the admin per se licensing action is rescinded. §32-5A-304(c)
12 Revocation is also possible via a court order. §32-5A-195(j)(2)



ALABAMA

Mandatory Minimum Term of
Withdrawal: First offense — 90 days'"'"; second offense
— 1 year; third offense — 3 years; fourth or
subsequent offenses — Revocation 5 years

Other:
Rehabilitation:
Alcohol Education: First offense — Yes" §32-5A-191(b)
Alcohol Treatment: First offense — Yes §32-5A-191(b)
Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority: Impoundment. For a subsequent offense
within 5 years, the registrations of all
vehicles owned by the offender shall be
suspended for the duration of their license
suspension. There is a hardship exemption
for other individuals. §32-5A-191(0)
Terms Upon Which Vehicle
Will Be Released: N/A
Miscellaneous Sanctions
Not Included Elsewhere: Child Endangerment. The minimum

sentence is double the usual sanction if an
offender > 21 years old was operating a
vehicle while transporting a passenger <14
years old at the time of the DWI offense.
§32-5A-191(n)

Special Note: The license suspensions for a drunk driving offense conviction do not apply if a
person has been subject to a license suspension for an admin per se violation. §32-5A- 304(c)
DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL):
A person is "disqualified" from operating a CMV for 1 mandatory year (3 years if transporting
hazardous materials) if, while driving a CMV, that person(1) has a BAC/BrAC/UrAC >.04
(Standards: Grams of alcohol per 100 milliliters of blood, grams of alcohol per 210 liters of breath
or grams of alcohol per 67 milliliters of urine.), (2) is under the influence of alcohol or a controlled
substance or (3) refuses to submit to a chemical test for an alcohol concentration, and commits a
misdemeanor punishable by <30 days in jail and/or a fine of $25 — $2,000. Note: The
disqualification provision, §32-6-49.11(a)(5), only applies to refusal to submit to a test to determine
an alcohol concentration; however, the CMV implied consent provision, §32-6-49.13, applies to
tests either for an alcohol concentration or for drugs. For either (1) a subsequent violation or (2) a
combination of two or more violations of any of the above listed items, the "disqualification" is for
life (10 years mand). In addition, a CMV operator who has any measurable (or detectable) amount
of alcohol in the system must be placed "out-of-service" for 24 hours. §§32-6-49.3(2) and (3),
32-6-49.11, 32-6-49.12, 32-6-49.13, 32-9A-2 and32-9A-4.

" It may be possible to "modify" this suspension period. §32-5A-195(1)

12 A person convicted of driving while under the influence either of a controlled substance or of a
combination of a controlled substance and alcohol must have his/her driving privileges suspended for 6
months. §§13A-12-290 and 13A-12-291

" At a minimum, an offender must complete a drunk driving or substance abuse program. An offender's
license cannot be reinstated until such a program has been successfully completed. §32-5A-191(g)



Other Criminal Actions Related to DWI:

Homicide by Vehicle:
State Has Such a Law:

Sanctions:
Criminal Sanction:
Imprisonment (Term):

Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:
Administrative Licensing Action:
Licensing Authorized and

Type of Action:
Length of Term of

Licensing Withdrawal:

Mandatory Action--Minimum
Length of License
Withdrawal:

Other:

Driving While License Suspended or Revoked

Where the Basis Was a DWI Offense*:

Sanction:

Criminal:
Imprisonment (Term):

Mandatory Minimum Term
of Imprisonment:
Fine ($ Range):

4 813A-1-2(4)
'> Applies only to "Homicide by Vehicle" or vehicle manslaughter offenses. For DWI criminally negligent
homicide offenses, licensing action would be via the regular DWI offense provisions.

' However, a license or privilege to drive cannot be suspended for more than 1 year. §32-5A-195(m)

7 Neither the CMV law nor the general code provisions concerned with driving while suspended or
revoked provide specific sanctions for operating a CMV while either disqualified or under an out-of-service

order.

ALABAMA

Yes Two types of offenses (1) "Homicide
by Vehicle"-Felony'* §32-5A-192 (2)
"Criminally Negligent Homicide" while
DWI- Class C felony §13A-6-4(a)and(c)

(1) "Homicide by Vehicle" — Not less than
1 year nor more than 5 years §32-5A-192
(2) "Criminally Negligent Homicide" while
DWI — 1 year and 1 day to 10 years
§13A-5-6(a)(3)

None

(1) "Homicide by Vehicle" — Not less than
$500 nor more than $2,000 §32-5A-192
(2) "Criminally Negligent Homicide" while
DWI — Not more than $5,000
§13A-5-11(a)(3)

None

Revocation" §32-5A-195(j)(1)
Revocation period is not specified in the
statute.'

None

See Court Authorized Licensing Action.

See Footnote No."”.

Misdemeanor — Not more than 180 days
§32-6-19

None
Not less than $100 nor more than $500
§32-6-19

*There is no specific statutory provision on this subject. The sanctions given are for the general offense of
operating a motor vehicle while driving privileges are either suspended or revoked.
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Mandatory Minimum Fine:

Length of Term of License
Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev):

Withdrawal Action:

Mandatory Term of License
Withdrawal Action:
Other:

Habitual Traffic Offender Law:

State Has Such a Law (Yes/No):

Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:

Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender
Status:

Imprisonment (Term):

Mandatory Minimum Term of
Imprisonment:

Fine ($ Range):

Mandatory Minimum Fine ($):

Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:

Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic

Accidents:

State Has Such a Law (Yes/No):

Laws Establishing the Minimum Ages
Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase:

Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

11

ALABAMA

None, but there is an additional penalty of

$50 used to fund safety and training funds.

This penalty appears to be mandatory. §32-
6-19

Revocation (discretionary) §32-6-19(a)
An additional period of 6 months
§32-6-19(a)

None

A vehicle may be forfeited to the State, if it
is operated while a license is revoked or
suspended for DWI, §32-5A-203, or the
vehicle may be impounded. §32-6-19.

No

No, but the implied consent law applies to
dead persons. Lankford v. Redwing
Carriers, Inc., 344 So0.2d 515 (Ala., 1977).

21 §§28-1-5 and 28-3A-25(a)(19)

21. There is an employment exemption.
§28-3A-25(a)(19)
21 §28-3A-25(a)(19)



ALABAMA

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No): Yes §6-5-71"
"Dram Shop Law" Concept Has Been
Adopted Via a Change to the Common
Law Rule by Action of the Highest
Court of Record in the State (Case Citation): Yes Buchanan v. Merger Enterprises, Inc.,
463 So.2d 121 (1984)
Dram Shop Actions-Social Hosts: Yes Limited A social host can be held
liable for the actions of intoxicated minors.
Martin v. Watts, 508 So.2d 1136 (Ala.
1987)", Williams v. Reasoner, 668 So. 2d
541 (Ala.1995) DeLoach v. Mayer Electric
Co., 378 S0.2d 733 (1979), Beeson v.
Scoles Cadillac Corp., 506 So0.2d 999
(1987)* The Deloach and Beeson cases
involved "business" social host situations.
See also Runyans v. Littrell 2002 Ala.
LEXIS 240 (Ala.2002), citing Williams and

Martin.
Other: None
Criminal Action Against Owner or Employees
of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons: See Double Jeopardy.
Type of Criminal Action: See Regulation 20-X-6-.02 which prohibits

the sale of alcoholic beverages to persons
"acting in a manner as to appear to be
intoxicated."' It is a misdemeanor to
violate a regulation §28-3-20.

Imprisonment: Not more than 6 months §28-3-20*
Fine ($ Range): Not more than $500 §28-3-20%

'8 Comment: Sec. 6-5-71, the Dram Shop Law provision that applies to commercial servers, refers to the
selling of "liquor" ("spirituous liquor"). In Alabama, as well as other State statutes that use this term, an
issue arises from time to time as to whether the terms "spirituous liquor" or "liquor" include other types of
alcoholic beverages (e.g., beer and wine) or whether they should be restricted to meaning "distilled spirits"
only. Under a related provision, §6-5-70, parents of children who have been injured (or killed) as a
consequence of the sale of "liquor" to the minor may bring a cause of action for damages against those
responsible for such sale. Adkison v. Thompson, 650 So.2d 859 (Ala. 1994) Note: In interpreting the term
"spirituous liquor" (really "liquor") in §6-5-70, the Alabama Supreme Court held, that for the purpose of
this section, the term "spirituous liquor" includes beer, wine and other alcoholic beverages. Espey v.
Convenience Marketers, 578 So0.2d 1221 (Ala. 1991) It would seen likely this court would apply this same
interpretation to §6-5-71

' Note: This same case is also reported at 513 So.2d 958.

% The court held that the Dram Shop Act, 6-5-71, does not apply to social host situations where alcoholic
beverages are not sold and are not given contrary to law (e.g., alcoholic beverages were not given to
minors.). Smoyer v. Birmingham Area Chamber of Commerce, 517 So.2d 585 (Ala. 1987); Runyans v.
Littrell, 2002 Ala. LEXIS 240 (Ala. 2002)

*! The legislature repealed the law, §28-3-260(2), that prohibited the sale of alcoholic beverages to visibly
intoxicated persons. Reg. 20-X-6-.02 was promulgated as a substitute for this repealed law.

22 §28-3-19 also makes it a misdemeanor to violate alcoholic beverage control regulations. The sanctions
for this offense are a fine of $100 to $200 and/or imprisonment for not more than 90 days.

12



Administrative Actions Against Owners of

Establishments that Serve Alcoholic

Beverages to Intoxicated Patrons:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term of License Withdrawal:

Criminal Actions Against Owners or
Employees of Establishments that Serve

Alcoholic Beverages or the Wrong Type
of Alcoholic Beverage to Those Persons
Under the Minimum Legal Drinking Age:
Type of Criminal Action:

Term of Imprisonment:

Fine ($ Range):

Administrative Actions Against Owners of

Establishments That Serve Alcoholic

Beverages to Those Persons Under the

Minimum Legal Drinking Age:

License to Serve Alcoholic Beverages
Withdrawn (Yes/No):

Length of Term License Withdrawal:

Anti-Happy Hour Laws/Regulations:
Laws Prohibiting (1) the Possession of
Open Containers of Alcoholic Beverages
and (2) the Consumption of Alcoholic
Beverages in the Passenger Compartment
of a Vehicle:
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Yes Suspension/Revocation §§28-3A-24
and 28-3A-26

First_offense — suspension for not more than
1 year or revocation for 1 year; second_or
sub. offense — revocation for 1 year (This
revocation appears to be mandatory;
however, see §28-3A-24(c) which
authorizes a fine up to $1,000 in lieu of
revocation.) §§28-3A-24 and 28-3A-26

First offense — Misdemeanor; second
offense — Misdemeanor; third and
subsequent offense — Misdemeanor
§28-3A-25(a)(3)

First offense — Not more than 6 months;
second offense — 3 to 6 months; third and
subsequent offense 6 to 12 months
§28-3A-25(b)(1)

First offense — $100 to $1,000; second
offense — $100 to $1,000; third and
subsequent offense — $100 to $1,000
§28-3A-25(b)(1)

Yes— suspension/Revocation
and 28-3A-26

First offense — Suspension — Not more
than 1 year; revocation — 1 year; second
and subsequent offense — Revocation — 1
year (This revocation appears to be
mandatory under §28-3A-26; however, see
§28-3A-24(c) which authorizes a fine up to
$1,000 in lieu of revocation.)
§§28-3A-24(d) and 28-3A-26. See Special
Note below.

Yes- Regulation 20-X-6-.14

28-3A-24




ALABAMA

Open Container Law (Yes/No): No
Anti-Consumption Law (Yes/No): No

Special Note: If a licensee has been certified as a "responsible vendor," they may be exempt from
either license suspension or revocation if an employee sells/serves alcoholic beverages to an under
age person. In addition, such certification may be used to mitigate any administrative fine that may
be imposed. §28-10-7 A "responsible vendor" is a licensee whose employees have undergone
special training in how to prevent the sale or service of alcoholic beverages to under age persons.
§28-10-1 et seq.

Double Jeopardy: Under certain circumstances, a person who has been prosecuted for a criminal
violation of the alcoholic beverage control laws cannot be assessed a civil fine for the same offense.
Crump v. Alabama ABC Board, 678 So. 2d 133 (Ala. Civ. App. 1995) (cert denied 678 So. 2d. 140
(Ala. 1995)).
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STATE: ALASKA

General Reference: Alaska Statutes

Basis for a DWI Charge:

Standard DWI Offense:

Illegal Per Se Law (BAC/BrAC):
Presumption (BAC/BrAC):
Types of Drugs/Drugs and Alcohol:

Under the influence of an alcoholic
beverage §28.35.030(a)(1)

>,08 23242925 §98 35.030(a)(2)
>.08 §28.35.033(a)(3)

Under the influence of (1) any

controlled substance or (2) an alcohol
beverage, intoxicating liquor, an
inhalant, and a controlled substance
§28.35.030(a)(1) and (3)

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes §28.35.031(b) Also applies to
CMV operators §28.33.031

Implied Consent Law:

Arrest Required (Yes/No): Yes §28.35.031

Implied Consent Law Applies to

Drugs (Yes/No): No Except as noted in “Other

Information” below.

Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal and Civil Cases)

§§28.35.032(e) and 28.35.285(c)

A “chemical test” for either alcohol or a

controlled substance may be

administered to a person (or a CMV

operator) without consent if he/she has

Other Information:

 The law defines the drunk driving offense as the crime of “driving while intoxicated which includes
driving while under the influence of an alcoholic beverage, inhalant or any intoxicating liquor/controlled
substance or illegal per se at an alcohol concentration >.08 grams per deciliter. §28.35.030. An inhalant is
defined as “hazardous volatile material or substance” §28.35.030(0).

**This State’s illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol
concentration of .08 g/dL or more.

5 Alcohol concentration is based upon either “percent by weight” of alcohol in the blood, in grams of
alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. §28.35.030(a)(2) Under
§28.35.033(b), “percent by weight of alcohol” in the blood is defined as grams of alcohol per 100 milliliters
of blood.

Special Note: This State's implied consent law also requires that a driver submit to a chemical test or tests
(1) of his/her breath or blood for alcohol content or (2) of his/her blood or urine for a controlled substance
if there is “probable cause to believe the person was operating or driving a motor vehicle in this State
involved in an accident causing death or serious physical injury to another person.” The sanctions for
violating this requirement are the same as for violating the regular implied consent provisions.
§28.35.031(g) However, the Alaska Court of Appeals has held that this provision violates the both U.S.
Constitution's (4th Amendment) and the Alaska Constitution's prohibitions against unreasonable searches
and seizures, because it does not provide for individual suspicion of criminal activity before a search can be
undertaken. Blank v. State, 3 P.3d 359 (Alaska App. 2000)
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Chemical Tests of Other Substances

for Alcohol Concentration Which Are

Authorized Under the Implied Consent Law:
Blood:

Urine:
Other:

Adjudication of DWI Charges:
Mandatory Adjudication Law
(Yes/No):
Anti-Plea-Bargaining Statute
(Yes/No):
Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanctions for Refusal to Submit to a Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions
(Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent
Chemical Test:
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been arrested for a DWI offense where
there has been an accident involving
death or physical injury to another
person. §§28.35.035(a), 28.33.031(b)
and Municipality of Anchorage v. Ray,
854 P.2d 740 (Alaska App. 1993) A
warrantless arrest must be supported by
probable cause or the arrest and
subsequent fruits are illegal.
Schoenthaler v. State, 2000 Alas.
App.LEXIS96 (2000), 12.25.033

No Except as per the Special Note
above.

No Except as per the Special Note
above.

None

No
No

Yes §§28.35.030(h) and 28.35.032(1)

Infraction (noncriminal offense) — Not
more than $300 §§28.35.031(e) and
28.4.050(c) and (d)

None

Refusal §28.35.031(c) Also applies to
CMV operators. §28.33.031(d) Refusal
to submit to a PBT may be admitted into
evidence at either a criminal or civil
proceeding.

It is a Class B misdemeanor for a CMV
operator to refuse to submit to a PBT.
§28.33.031(f) The sanctions for this
offense are as follows: Jail — not more
than 90 days; fine — not more than
$1,000. §§12.55.035(b)(4) and
12.55.135(b)
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Criminal Sanction (Fine/Jail): Class A misdemeanor — Not more than 1
year imprisonment/not more than
$5,000 fine:*® Class C felony — if third
or subsequent refusal within 10 years —
Not more than 5 years/not more than
$50,000 fine §§12.55.035, 12.55.125.
12.55.135 and 28.35.032(f) and (q) The
jail and fine sanctions (including
minimum mandatory sanctions),
confinement in a community residential
center, cost of incarceration (where
applicable) for first and subsequent
refusal offenses® are the same as for
DWI offenses. These sanctions run
concurrently with any other sanctions.
§28.35.032(f) and (g)(4) *

Administrative Licensing Action

(Susp/Rev): Revocation §§28.15.165(a)(1) and
28.15.181(a)(8) First Refusal — 90 days
(mand) License revocation periods,
including the minimum mandatory
periods, vehicle forfeiture for second
and subsequent refusals are the same as
for first and subsequent revocations for
DWI offense convictions.
§§28.15.165(d)

Other: State Forfeiture of the vehicle used in
subsequent refusal offenses. This action
is not mandatory. §28.35.036

Sanctions Following a Conviction for a DWI Offense:  See Footnote No. ¥ and Electronic
Monitoring.

Criminal Sanctions:
Imprisonment/Fine: I. Class A Misdemeanor — Not more
than 1 year/not more than $10,000

*%1f the person successfully completes a court-ordered treatment program, the court may suspend up to 75
percent of the mandatory minimum sentence and up to 75 percent of the minimum fines required. §
28.35.030(p)

27 For either DWI offense convictions or for convictions for refusal to submit to a chemical test, a previous
offense is considered to be either a previous chemical test refusal or a previous DWI conviction.
§§28.35.030(k)(4), 28.35.032(0) and 28.35.036(b)

Persons Under 21 Years Old. A person > 14 but <21 years old commits an “infraction” by refusing to
submit to a chemical test after having been arrested for the offense of operating a motor vehicle after
having consumed any quantity of alcohol. The sanctions for this offense are either a fine of not more than
$1,000 or community service. Community service may be offered to the defendant as an alternative to all or
part of the fine sanction. §28.35.285(d) In addition, the driver's license is revoked via an administrative
procedure for the following mandatory periods: first revocation — 90 days; second revocation — 1 year; and,
third revocation-3 years. §28.15.183(d)

% For either DWI offense convictions or for convictions for refusal to submit to a chemical test, a previous
offense is considered to be either a previous chemical test refusal or a previous DWI conviction. §§28.
35.030(k)(4), 28.35.032(0) and 28.35.036(b).
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II. Class C felony if third or subsequent
offense within 10 years — Not more than
5 years/not more than $50,000
§§12.55.035, 12.55.125, 12.55.135 and
28.35.030

Mandatory Minimum Term: I. Class A Misdemeanor offenses:™ first
offense — 72 consecutive hours®" ***"
offense — 20 days;

Third offense — 60 days; fourth offense
— 120 days; fifth offense — 240 days;
6th and subsequent offense — 360 days™
II. Class C felony offenses: third offense
— 120 days; fourth offense — 240 days;
fifth and subsequent offense — 360 days
§§28.35.030(b) and (n) and
28.35.032(g) and (p)

Mandatory Minimum Fine ($): L. Class A Misdemeanor offenses: first
offense — $1500; second offense —
$3000; third offense — $4000; fourth
offense — $5000; fifth offense — $6000;
6th and subsequent offense — $7000
II. Class C felony offenses (third or
subsequent off within 10 years) —
$10,000

3% The mandatory sanctions for a misdemeanor offense only apply if the offender has not been convicted of
a felony offense. §§28.35.030(b) and (n) and 28.35.032(g) and (p)

31 If possible, this incarceration sentence is to be served in a community residential center. §§28. 35. 030(k)
and 28.35.032(p)

*2 If a person successfully completes a certain court-ordered treatment program, the court may
suspend up to 75 percent of the mandatory min sentence and up to 50 percent of the mandatory
fine §28.35.030(q)

Persons Under 21 Years Old. A person >14 but <21 years old commits an “infraction” (1) by
operating a motor vehicle after having consumed any quantity of alcohol or (2) by operating a
motor vehicle within 24 hours after having either been cited for or refused to submit to a chemical
test for such offense. The sanctions for these offenses are either a fine of not more than $1,000 or
community service. Community service may be offered to the defendant as an alternative to all or
part of the fine sanction. §§28.35.280(a) and (d) and 28.35.290(a) and (d) In addition, for the
offense of operating a motor vehicle “after having consumed any quantity of alcohol,” the driver's
license is revoked via an administrative procedure for the following periods: first revocation-30
days (mand); second revocation — 60 days (mand); third revocation — 90 days (60 days mandatory
with limited driving privileges after this period); and, fourth or subsequent revocation — 1 year
(60 days mandatory with limited driving privileges after this period). §28.15.183(d) and (f)
Electronic Monitoring. A person, who is ordered to serve a definite term of imprisonment, may
be allowed to serve all or part of this term by “electronic monitoring.” §12.55.015(e)(2).

18



ALASKA

Other Penalties:

Community Service: Yes™® first offense — At least 24 hours;
second_offense — At least 160 hours
§§28.35.030(k) and 28.35.032(0)
Discretionary for subsequent offenses.
§12.55.055

Restitution: Yes The court may order a defendant to

(e.g., Victim's Fund) pay direct compensation to a victim(s).
§12.55.045

Other: Ignition Interlock. As a condition of

probation, if granted, the court may
order a defendant to only operate motor
vehicles equipped with “ignition
interlock” devices. However, mandatory
licensing sanctions still apply.
§12.55.102(a)

Incarceration Costs. Except for
indigent defendants, an offender may be
required to pay the cost of their
incarceration. However, such cost is
limited to a maximum of $2000.
§§28.35.030(k) and 28.35.032(0)

EMS, Police, Fire Department Costs.
A defendant may be ordered to pay the
reasonable costs of any “emergency
response” associated with an accident
related to the drunk driving offense. An
“emergency response” includes
emergency medical, law enforcement
and fire department services. §28.35.030
Court Ordered Drug Therapy. A
court may order a defendant, while
incarcerated, on parole, or probation to
“take a drug or combination of drugs
intended to prevent the consumption of
an alcoholic beverage. §28.35.030(b)4

Double Jeopardy. Based upon the same factual situation, a person, who has been subjected to
licensing action under the administrative per se law, may also be subsequently prosecuted for a
drunk driving offense. Such subsequent criminal trial does not violate the constitutional
prohibition against double jeopardy. State v. Zerkel, 900 P.2d744 (Alaska App. 1995) Likewise,
a person, who has first been subjected to administrative licensing action for refusing to submit to
a chemical test under the implied consent law, may also be subsequently prosecuted, under this
law, for the criminal offense of refusing to submit to such a test. This subsequent criminal trial
does not constitute double jeopardy. Arron v. City of Ketchikan, 927 P.2d 335 (Alaska App. 1996)
Administrative Licensing Actions:

Pre-DWI Conviction Licensing Action

33 This community service is not an alternative to the mandatory minimum terms of imprisonment. For
third and subsequent offenses, the length and type of community service is discretionary with the court.
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Administrative Per Se Law: Yes > .08 (BAC/BrAC) §28.15.165(a)(1)
and (d) Licensing revocation periods,
including the minimum mandatory
periods, for first and subsequent
administrative actions are the same as
for first and subsequent revocations for
DWI offense convictions.

Post DWI Conviction Licensing Action:
Type of Licensing Action

(Susp/Rev): Revocation §28.15.181(a)(5)and(c)
Term of License Withdrawal
(Days, Months, Years, etc.): First offense — Not less than 90 days;

second offense (within 10 years) — Not
less than 1 year; third_offense(within 10
years) permanent subject to restoration
under certain circumstances
§28.35.030(77)(3); 28.35.030(p)

Mandatory Minimum Term of

Withdrawal: First_offense — 90 days or 30 days
followed by a limited occupational
license for 60 days with participation in
an alcohol education and treatment
program §28 (within 10 years) — 3
years; fourth and subsequent offense
(within 10 years) — 5 years

Other:
Rehabilitation:
Alcohol Education: Yes*™ §28.35.030(c)
Alcohol Treatment: Yes §28.35.030(c)

DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses
(CDL): A person is “disqualified” from operating a CMV for not less than 1 mandatory year (3
years if transporting hazardous materials) if, while driving a CMV that person (1) has either a
percent by weight of alcohol in the blood >.04, a blood alcohol concentration >40 milligrams of
alcohol per 100 milliliters of blood, or a breath alcohol concentration of >.04 grams of alcohol per
210 liters of breath, (2) is under the influence of intoxicating liquor or any controlled substance or
(3) refuses to submit to a breath test. For either (1) a second violation or (2) a combination of two
violations of any of the above listed items, the “disqualification” is for life (10 years mand). For
either (1) a subsequent violation or (2) a combination of more than two violations of any of the
above listed items, there is a mandatory lifetime “disqualification”. A person who operates a
CMYV with a BAC/BrAC >.04 while under the influence of any controlled substance or who
refuses to submit to a breath test is also subject to the regular DWI/implied consent law criminal
and administrative (licensing) sanctions, including all mandatory sanctions. In addition, a CMV
operator who has any “measurable” or detectable” amount of alcohol in the system must be

3 For any DWI or refusal conviction, before the license is restored, a defendant may be required to
complete either an alcohol education or treatment program the court feels is appropriate for that defendant.
§28.15.211(d) A defendant may participate in this rehabilitation program either while incarcerated or while
on probation. §§12.55.015(a)(10), 12.55.100(a)(5), 28.35.030(j) and 28.35.032(m)
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placed “out-of-service” for 24 hours. This State's CDL implied consent law also requires that a
CMYV operator submit to a chemical test or tests (1) of their breath or blood for alcohol content or
(2) of their blood or urine for a controlled substance if there is “probable cause to believe that the
driver was operating a CMV while under the influence of an alcoholic beverage, inhalant, or
controlled substance if the person was operating or driving a motor vehicle in this State that was
involved in an accident causing death or serious physical injury to another person.” But a similar
provision in the regular implied consent law, §28.35.031(g), was declared unconstitutional by the
Alaska-Court of Appeals. §§28.15.165, 28.15.219, 28.33.030, 28.33.031(a)(1) and (2), 28.33.130,

28.33.140 and 28.35.032(f)

Vehicle Impoundment/Confiscation:

Authorized by Specific
Statutory Authority:

Terms Upon Which Vehicle
Will Be Released:
Other:

Miscellaneous Sanctions
Not Included Elsewhere:

Other Criminal Actions Related to DWI:
Homicide by Vehicle:
State Has Such a Law:

Sanctions:

Criminal Sanction:
Imprisonment (Term):
Mandatory Minimum Term:
Fine ($ Range):

Mandatory Minimum Fine:

Administrative Licensing Action:

Licensing Authorized and

Type of Action:
Length of Term of
Licensing Withdrawal:

Mandatory Action--Minimum
Length of License

Yes-mandatory for Class C felonies
§28.35.030(n)(5)

Yes State Forfeiture of the vehicle
used in DWI offenses. §28.35.036;
28.35.030(n)(5)

N/A

Local Forfeiture. Under §28.01.015,
municipalities may enact ordinances to
impound/forfeit motor vehicles for
violations of local DWI/chemical test
refusal laws. §28.01.015

None

Yes for manslaughter and conduct
resulting in the conviction involved
driving while under the influence Class
A felony; not more than 20 years?’

7 years

License revocation for a conviction of
manslaughter resulting from the
operation of a motor vehicle. §28.15.181

(a)(1) and (b).

% In some circumstances, a DWI related death may be considered second degree murder. Puzewicz v. State,
856 P.2d 1178 (Alaska App. 1993); Foxglove v. State, 939 P.2d 669 (Alaska App. 1997).



Withdrawal:
Other:

Driving While License Suspended or Revoked

Where the Basis Was a DWI Offense:

Sanction:
Criminal:
Imprisonment (Term):

Mandatory Minimum Term
of Imprisonment:

Fine ($ Range):
Mandatory Minimum Fine:

Administrative Licensing Actions:

Type of Licensing Action
(Susp/Rev):

Length of Term of License
Withdrawal Action:

Mandatory Term of License
Withdrawal Action:

Forfeiture:

Habitual Traffic Offender Law:
State Has Such a Law (Yes/No):
Grounds for Being Declared an
Habitual Offender:

Term of License Rev While
Under Habitual Offender Status:
Type of Criminal Offense if
Convicted on Charges of
Driving While on Habitual
Offender Status

Sanctions Following a Conviction of
Driving While on Habitual Offender

Status:
Imprisonment (Term):
Mandatory Minimum Term of

ALASKA

See Footnote No. .

Class A Misdemeanor — Not more than
1 year §§12.55.135(a) and 28.15.291

10 days Also a mandatory period of 80
hrs of community service.
§28.15.291(b)(1)(C) and (b)(3).

Not more than $5,000 §§12.55.035(b)(3)
$500 §28.15.291(b)(1)(C)and(b)(3).

Revocation §28.15.291(b)(4)

Original revocation extended not less
than 90 days

Original revocation extended not less
than 90 days

The court may order forfeiture.
§28.15.291(b)(5)

No

3 It is Class A misdemeanor to operate a CMV during either a CDL disqualification or a CDL out-of-
service order. The sanctions for this offense are a jail terms <1 year or a fine <$5,000. The following
mandatory sanctions are imposed: first offense, jail for 20 days (10 days suspended) plus not less than 80
hours of community service; and, a subsequent offense (within 10 years), a 60 day jail term and a fine of
$1,000. And, for both first and subsequent offenders, driving privileges cannot be restored for an additional
90 days. §§12.55.035, 12.55.135 and 28.33.150(a)(4), (a)(5), (b)(4) and (c).



Imprisonment:
Fine ($ Range):
Mandatory Minimum Fine ($):
Licensing Actions (Specify):

Other State Laws Related To Alcohol Use:
Laws Requiring BAC Chemical Tests on
Persons Killed in Traffic Accidents:

State Has Such a Law (Yes/No):
BAC Chemical Test Is Given
to the Following Persons:
Driver:
Vehicle Passengers:
Pedestrian:
Laws Establishing the Minimum Ages

Concerning Alcoholic Beverages:

Minimum Age (Years) Sale/Purchase:

Minimum Age (Years) Possession:

Minimum Age (Years) Consumption:

Dram Shop Laws and Related Legal Actions:
State Has a Dram Shop Law (Yes/No):

“Dram Shop Law” Concept Has Been Adopted

Via a Change to the Common
Law Rule by Action of the
Highest Court of Record in the State

ALASKA

21 §§04.16.051, .052 and .060

21 There are exemptions for parents or
physicians furnishing alcoholic
beverages to minors. §§04.16.050, .051
and .052

21 There are exemptions for parents or
physicians furnishing alcoholic
beverages to minors. §§04.16.050. .051
and .052

Yes I. Persons Who Hold Licenses
Under the Alcoholic Beverage Law-The
law limits liability to situations where a
licensee has served alcoholic beverages
either (1) to a person under 21 years old
or (2) to a drunken person in a
“criminally negligent” manner.
§§04.16.030, 04.21.020(a) and
04.21.080(a)(1)*74*

II. Alcoholic Beverage Law Violators-
Persons, who serve alcoholic beverages
to individuals without obtaining the
appropriate licensees, are “strictly
liable” for any resulting injuries
sustained by such individuals.
§04.21.020(b)

37 Kavorkian v. Tommy's Elbow Room, Inc., 694 P.2d 160 (Alaska 1985) (rehearing, 711 P.2d 521 (Alaska

1985)).

3 The dram shop law, §04.21.020(a), has been held constitutional. Gonzales v. Safeway Stores, Inc., 882

P.2d 389 (Alaska 1994)



(Case Citation):

Dram Shop Actions-Social Hosts:

Criminal Action Against Owner
or Employees of Establishments
that Serve Alcoholic Beverages
to Intoxicated Patrons:

Type of Criminal Action:

Term of Imprisonment:
Fine ($ Range):

Administrative Actions Against Owners

of Establishments that Serve Alcoholic
Beverages to Intoxicated Patrons:
License to Serve Alcoholic Beverages
Withdrawn (Yes/No):
Length of Term of License
Withdrawal:

Criminal Actions Against Owners
or Employees of Establishments that

Serve Alcoholic Beverages or the
Wrong Type of Alcoholic Beverage
to Those Persons Under the Minimum
Legal Drinking Age:

Type of Criminal Action:

Term of Imprisonment:
Fine ($ Range):

Administrative Actions Against Owners
of Establishments That Serve Alcoholic
Beverages to Those Persons Under the
Minimum Legal Drinking Age:

ALASKA

No  Previous case, Nazareo v. Urie,
638 P.2d 671 (Alaska 1981), was
indirectly abrogated by the dram shop
statute.

No* §04.16.020 and Mulvihill v.
Union Oil Co., 859 P.2d 1310 (Alaska
1993)

Class A misdemeanor §§04.16.030 and
04.16.180

Not more than 1 year §12.55.135(a)
Not more than $10,000 §12.55.035(b)(3)
For organizations — not more than
$200,000 for offenses not resulting in
death; for offenses resulting in death —
not more than $1 million. §12. 55.
035(c)(1)(B)

Yes §04.16.180

First conviction-45-day suspension;
second_conviction-90-day suspension;
third_and/or subsequent convictions- No
time limit specified in statute. {The
suspensions and revocations are not
mandatory.} §04.16.180

Class A Misdemeanor §§04.16.052 and
04.16.180

Not more than 1 year §12.55. 135(a)
Not more than $10,000 §12.55.035(b)(3)
For organizations — not more than
$200,000. §12.55.035(c)(1)(B)

39 Under §04.21.020(a), a social host is not liable for the injuries sustained by an intoxicated guest.

Chokwak v. Worley, 912 P.2d 1248 (Alaska 1996).
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License to Serve Alcoholic Beverages

Withdrawn (Yes/No): Yes §04.16.180

Length of Term License Withdrawal: First conviction-45-day suspension;
second_convictions-90-day suspension,;
third_and/or subsequent convictions — no
time limit specified in statute.

Anti-Happy Hour Laws/Regulations: Yes §04.16.015

Laws Prohibiting (1) the Possession

of Open Containers of Alcoholic Beverages

and (2) the Consumption of Alcoholic Beverage
in the Passenger Compartment of a Vehicle:

Open Container Law (Yes/No): Yes Drivers only §28.35.029

Anti-Consumption Law (Yes/No): Yes Drivers only 13 Alaska
Administrative Code 02.545(a)
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STATE: ARIZONA
General Reference: Arizona Revised Statutes Annotated
Basis for a DWI Charge:
Standard DWI Offense: Under the influence of intoxicating liquor §28-
1381(A)(1)
Illegal Per Se Law (BAC/BrAC): I._>.08*"%!and any drug listed in §13-3401 or its
metabolite in a Person's Body”™** §28-1381(A)(2)
and (3)

II. >.15% §28-1382(A)

Persons Under 21 Years Old. Operating a motor
vehicle with any "Spirituous Liquor” in the body. §§4-
244(33) and 4-246(B)

Presumption (BAC/BrAC): >.08 §28-1381(G)(3)

Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug, a vapor releasing
substance containing a toxic substance or (2) a
combination of liquor, drugs or toxic vapor releasing
substance if the person is impaired to the slightest
degree. §28-1381(A)(1)

Chemical Breath Tests for Alcohol Concentration:

Preliminary Breath Test Law: Yes §28-1322 Based on reasonable suspicion of a
DWI offense.
Implied Consent Law:
Arrest Required (Yes/No): Yes® §28-1321(A)
Implied Consent Law Applies to
Drugs (Yes/No): Yes §28-1321(A)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal and Civil Cases) §28-1388(D)
Other Information: L. Persons (e.g., medical facility personnel), who

collect blood, urine or other bodily substances from
drivers, may be requested by law enforcement

Chemical Breath Tests for Alcohol Concentration:

™ This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration
of .08 or more.

76 Standards: Grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. §28-101(2)

7" A person is not guilty of violating the drug per se statute, §28-1381(A)(3), while using a drug prescribed by a medical
practitioner. §28-1381(D) Nevertheless, it is still illegal under §28-2881(A)(1) for such a person to operate a motor
vehicle while under the influence of such substances. §28-1381(B)

™ The illegal per se provision (previously codified as §28-692(A)(3)), that prohibits the operation of a motor vehicle
with a controlled substance in the body, was held to be constitutional. State v. Phillips, 873 P.2d 706 (Ariz. App. 1994),
and State v. Hammonds, 968 P.2d 601 (Ariz. App. 1998) (Review denied by the Arizona Supreme Court, 1998 Ariz.
LEXIS 615); cf. State v. Boyd, 31 P. 3d 130 (Ariz. App. 2001).

™ Driving at or above this level is considered to be driving “while under extreme influence of intoxicating liquor.” §28-
1382(A)

% Under a separate implied consent law, a law enforcement office can request a driver to submit to a chemical test for
either alcohol concentration or drug content if the driver is involved in an accident that caused either a death or a serious
physical injury and either (1) there is "probable cause to believe" that the driver caused the accident or (2) the driver was
issued a citation for a traffic offense (e.g., a drunk driving offense, racing on the highway, reckless driving, or other
“moving traffic violation”). The sanctions for refusing to submit to this test are the same as for refusing to submit to test
under the regular implied consent law (§28-1321). §28-673

26



(con’t)

Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under
the Implied Consent Law:
Blood:
Urine:
Other:
Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):
Anti-Plea-Bargaining Statute (Yes/No):

Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:
Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):
Administrative Licensing Action
(Susp/Rev):
Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail):
Administrative Licensing Action
(Susp/Rev):

Other:

ARIZONA
authorities to supply samples of such substances to
them for testing. §28-1388(E)

II. Blood or urine samples can also be obtained via
search warrants. §28-1321(D)(1)

Yes §28-1321
Yes §28-1321
"Other bodily substances" §28-1321

No
Yes §28-1387(H)*

Yes Alcohol Screening Required §28-1387(B)

None

None

None

First refusal — 12-month suspension (mand);
subsequent refusal (within 60 months) — 2-year
suspension (mand) §28-1321(G)(3) and (L) ¥

A person under 21 years old who has been arrested for
a violation of §4-244(33) (driving with any amount of
"spirituous liquor" in the body) is subject to the
implied consent law. §28-1321(A)(1)

81 "Except for another violation of this article [the drunk driving law provisions], the State shall not dismiss a charge of
violating any provision of this article unless there is an insufficient legal or factual basis to purse that charge.” §28-

1387(H)

7 Effective February 1, 2006, after completing not less than ninety consecutive days of the period of suspension and
serving the minimum period of incarceration, a person whose driving privileges have been suspended for refusal to
submit (implied consent) to a BAC test or revoked for extreme and aggravated DUI may apply to MVD for a special
ignition interlock (IID) restricted driver license that allows a person to operate a motor vehicle with an IID during the
period of suspension or revocation, under the following circumstances:

a. between the person's residence and employment during specified periods of time while at employment.

b. between the person's residence, employment and secondary or postsecondary school according to the person's work

and school schedule.

c. between the person's residence and a treatment or screening facility for scheduled appointments.

d. between the person's residence and the office of the person's probation officer for scheduled appointments.
e. between the person's residence and the office of a physician or other health care professional.

f. between the person's residence and a certified IID service facility. § § 28-1401, 28-1402, 28-1321P
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Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:

Imprisonment/Fine/Term: L. First offense — Class 1 misdemeanor — Not more
than 6 months (with 10 con days), Not more than
$2,500, plus additional $500 mandatory assessment;
second offense*(within 60 months) —

Class 1 misdemeanor — Not more than 6 months
(with 90 days), not more than $2,500, plus additional
$1,250 mandatory assessment.

II. .15 Offense — first offense — Class 1 misdemeanor
— Not more than 6 months (with 30 con days), Not
more than $2,500, plus additional $1,000 mandatory
assessment; second_offense (within 60 months) — Class
1 misdemeanor — Not more than 6 months (with 120
days), not more than $2,500, plus additional $1,250
mandatory assessment.

II1. Aggravated DWI*— Class 4 felony-2%: to 12
years*” not more than $150,000. §§13-604, 13-701,
13-707, 13-801, 13-802, 28-1381, 28-1382 and 28-
1383

Persons Under 21 Years Old: Operating a motor
vehicle with any "Spirituous Liquor"” in the body.
Class 1 misdemeanor — Not more than 6 months/not
more than $2,500. §§4-244(33) and 4-246(B),
13-701, 13-707, 13-801 and 13-802

Mandatory Minimum Term: I. First offense — 24 consecutive hours® §28-1381(J)
Second offense’’ (within 60 months) — 30 consecutive
days §28-1381(L)

II. .15 Offense — first offense — 10 consecutive days
§28-1382(E); second_offense (within 60 months) — 60
consecutive days §28-1382(G)

III. Aggravated DWI*-third offense (within 60
months) — 4 months** §28-1383(D); fourth and
subsequent offense (within 60 months) — 8 months
§28-1383(E)

% For sentence enhancement purposes, a prior offense includes any previous drunk driving offense.

Child Endangerment: A person commits a Class 6 felony (Aggravated DWI), if he/she violates the drunk driving laws
while transporting a passenger who is <15 years old. Sanctions: Imprisonment — first Offense — 1 year; with one prior
felony conviction — 1 to 2.5 years; with two or more prior felony convictions-3 to 4.5 years; fine — $150,000. Minimum
Sanctions : For first and second offenses the minimum sanctions for drunk driving offenses apply, plus additional
$1,500 mandatory assessment. The minimum applicable sanction will depend on whether the offender was convicted
under §28-1381 or §13-1382 (.15 offense); and, for third or subsequent offenses, the minimum sanctions are the same as
for multiple offenses under the Aggravated DWI law. §§13-604(A), (C) and (U)(1)(a), 13-701(C), 13-801, and 28-
1383(A)(3), (F), (G) and (L)(2) Double Jeopardy: Based upon the same factual situation, a person who has been
subjected to licensing action under the administrative per se law may also be subsequently prosecuted for a drunk driving
offense. Such subsequent criminal trial does not violate the constitutional prohibition against double jeopardy. State v.
Nichols, 819 P.2d 995 (Ariz. App. 1991), and Snow v. Superior Court of Arizona, 903 P.2d 628 (Ariz. App. 1995), see
also Martzolf'v. Superior Court, 913 P. 2d 1373 (Ariz. App. 1995)

% Imprisonment sanctions for Class 4 felony: first Off — 2% to 3 years; with one prior felony conviction — 3 to 6 years;
with two or more prior felony convictions — 8 to 12 years. §§13-604(A), (C) and (U)(1)(a)

% Provided the defendant completes an alcohol/drug screening, counseling, education/treatment program.

% For sentence enhancement purposes, a prior offense includes any previous drunk driving offense.

7" A limited furlough may be granted. §31-233(B)
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Persons Under 21 Years Old: Operating a motor
vehicle with any "Spirituous Liquor" in the body.

None

Mandatory Minimum Fine ($): I. First offense — Class 1 misdemeanor — $250; second
offense — Class1 misdemeanor (within 60 months) —
$500;

II. .15 Offense — Class1 misdemeanor — $250 (and a
$250 assessment); second_offense — Class 1
misdemeanor (within 60 months) — $500 (and a $250
assessment)

III. Aggravated DWI*- Class 4 felony — None
Persons Under 21 Years Old. Operating a motor
vehicle with any "Spirituous Liquor"” in the body.

None
Other Penalties:

Community Service: First and second offenses (including .15 offenses) —
Yes™* Discretionary with the court. The number of
hours is not specified in the law. §§28-1381(I)(3) and
(K)(3) and 28-1382(D)(4) and (F)(4); third_and
subsequent offense — Community service cannot be
assigned. §11-459(R)

Restitution

(e.g., Victim's Fund): Yes A victims' compensation fund §41-2407

Where there was an economic loss to a victim, the
Court may order that all or any portion of the fine be
allocated as restitution. §13-804

Other: Driver Training Course. A person may be required
to attend and successfully complete a driver-training
course. §28-3306. This requirement is mandatory for
first time offenders under the age of 18. §28-3321
Probation (Discretionary). First or second offense
(including .15 offenses) — Not more than 5 years;
Aggravated DWI Offenses* — Not more than 10 years
§13-902(B). Probation may be extended if a condition
of probation, such as restitution, is not met. §13-902(c)
Assessments: Under §§12-116.01 and 12-116.02, the
court is to levy respectively penalty assessments of 47
percent,7 percent,3 percent, and 13 percent of the fine
imposed. These assessments may be waived if they
would work a hardship on the offender or their family.
Reimbursement: The court shall order misdemeanants
sentenced to a jail term to reimburse for costs, §13-
804.01, and the court may require reimbursement for
any public costs incurred pursuant to defendant’s case.
§13-809.

Administrative Licensing Actions:

% first offenders are eligible for community service after having served 24 consecutive hours in jail. Second offenders
are eligible for community service after they have served 15 consecutive days in jail. §§9-499.07(N) and 11-459(M)
*Definition of Aggravated DWI Based on Prior Offenses. “Within a period of sixty months commits a third or
subsequent violation of section 28-1381 [regular DWI offense], section 28-1382 [.15 offense] or this section [§28-1383]
or is convicted of a violation of section 28-1381, section 28-1382 or this section and has previously been convicted of
any combination of convictions of section 28-1381 or 28-1382 of this section ...” §28-1383(A)(2)
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Pre-DWI Conviction Licensing Action:

Administrative Per Se Law: Yes. >.08 (.04 for Commercial motor Vehicle
Operators) Suspension — Not less than 90
consecutive days (30 cons days mand)** §28-1385(A)
and (E)
The procedures of the admin. per se law also apply to
persons under 21 years old who have been arrested for
a violation of §4-244(33) (driving with any amount of
"spirituous liquor" in the body). The admin per se law
does not appear to actually authorize a license
suspension for a violation of §4-244(33). It may well
be that the legislature intended to impose admin. per se
license suspensions for a §4-244(33) offense but the
language used in the admin. per se law is not clear on
this point.

Other: Under §§28-3306(A)(1) and 28-3315(A), it may be
"possible" to suspend/revoke a person's license for not
more than 1 year if he/she has "committed" an offense
that usually requires license revocation (e.g., a second
DWI offense). Such action may be taken without a
preliminary hearing and could occur prior to a
conviction.

Post DWI Conviction Licensing Action:
Type of Licensing Action

(Susp/Rev) and Term

of License Withdrawal: I. Except as noted in II, first offense (including .15
offenses) — Suspension — not less than 90 consecutive
days nor more than 1 year™; second offense
(including .15 offenses) — Revocation — 1 year;
Aggravated DWI offenses* — Revocation-3 years
II. Driving under the influence of a controlled
substance or with any amount of a controlled substance
in the body: first offense or second offense (within 60
months) — Revocation — 1 year; Aggravated DWI
offenses* — Revocation-3 years
§§28-1381(K)(4), 28-1382(F)(5), 28-1383(J)(1), 28-
1387(D), 28-3304(A)(2), (8) and (9) and 28-3315
Persons Under 18 Years Old: A person <18 years old
convicted of either a DWI offense (under §28-1381 or
§28-1382 [.15 offense]) or driving with any "spirituous
liquor in the body” (under §4-244(33)) is subject to a
suspension for 2 years. However, if he/she is
convicted of an Aggravated DWI offense (§28-1383),
he/she is subject to a suspension for 3 years. This
licensing action is in addition to any other sanctions

% For an admin. per se violation where there has not been (1) serious physical injury, (2) a prior drunk driving offense
conviction within 60 months or (3) a refusal to submit to a chemical test within 60 months, the license suspension period
is not less than 30 consecutive days (mandatory) and a restricted license for not less than 60 consecutive days. §§28-
1385(F) and 28-1387(E)
% This licensing action does not apply to first and second offenders who have been suspended pursuant to either the
implied consent or the admin. per se laws. §28-1387(D)
*See the Definition of Aggravated DWI Based on Prior Offenses.
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that may be imposed. This action is not mandatory.
Restricted driving privileges are available. §28-3320
Persons >18 but <21 Years Old. There appears to be
no licensing sanction against a person who is 218 but
<21 years old who operates a motor vehicle with any
"spirituous liquor" in the body. §§4-244(34) and
4-246(B).

Mandatory Minimum Term of
Withdrawal: ALL OFFENSES: first offense — 90 consecutive
days***’ Second offense — 1 year Third and
subsequent offense — 3 years

Other:
Rehabilitation:
Alcohol Education: First or second offense — Yes.”® §28-1387(B),
mandatory for Aggravated DWI cases. §28-1383H
Alcohol Treatment: First, second, third or sub. offenses — Yes. §28-
1387(B)
Vehicle Impoundment/Confiscation:
Authorized by Specific
Statutory Authority: Forfeiture (Mandatory): The vehicle used in the
offense and owned by the offender is forfeited for (1) a
third or subsequent DWI offense, (2) a DWI offense
while transporting a child <15 years old or (3) a DWI
offense while the license is still suspended or revoked
for a prior DWI offense. §28-1384(A)
Terms Upon Which Vehicle
Will Be Released: N/A
Miscellaneous Sanctions
Not Included Elsewhere: Home Detention (Work Release): Only first and

second DWI offenders (including .15 offenders) are
eligible for the "home detention" (or work release)
program. However, before starting this program first
offenders must complete 24 consecutive hours in jail
and second offenders must complete 15 consecutive
days in jail. §§9-499.07(N) and 11-459(M) and (R)
Ignition Interlock: The court SHALL require
persons who are convicted of the following offenses to
equip vehicles operated with “ignition interlock”
devices for 1 year at the conclusion of the license
suspension/revocation period or on the date of
conviction whichever is later: (1) A second drunk
driving offense under §28-1381; (2) a third or

! For a drunk driving offense conviction, where there has not been (1) serious physical injury, (2) a prior drunk driving
offense conviction within 60 months or (3) a refusal to submit to a chemical test within 60 months of the DWI offense,
the license suspension period is not less than 30 consecutive days (mandatory) and a restricted license for not less than
60 consecutive days. §§28-1385(F) and 28-1387(E)

%2 This suspension does not apply to first or second offenders who have been suspended pursuant to either the implied
consent or admin. per se laws. §28-1387(D)

% If a defendant has been ordered to participate in either an alcohol education or treatment program, his/her license
cannot be restored until they prove that he/she has completed such program. §28-3319(C)
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subsequent drunk driving offense under §28-1383
(Aggravated DWI); (3) a drunk driving offense where
the offender is driving on a suspended or revoked
license for a prior DWI offense or a prior admin. per se
violation(Aggravated DWI); (4) a first or second .15
offense; and, (5) a drunk driving child endangerment
offense. §§28-1381(K)(4),28-1382 (D)(5)and(F)(5),28-
1383(J)(1), and 28-3319 (D)and(E).

Incarceration Costs: All drunk driving law offenders
must be assessed the costs of their incarceration. The
costs charged are based on the offender’s financial
capabilities. §§28-1444 and 13-804.01.

EMS Costs: A person convicted of a DWI offense
who as a result of such offense has negligently caused
an accident th